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[1]         THE COURT:  This is an appeal from the decision of a Master, dated April 5th, 2005, dismissing the application of the plaintiff to join as additional defendants in the action Anthony Varesi, a lawyer; Gillespie, Renkema, Barnett and Broadway, the law firm by whom he is employed; and David Edwards, a lawyer employed by Health Canada Legal Services.

[2]         The action, which was commenced on June 11th, 2003, as amended in January of 2005, alleges four causes of action against eight personal defendants, all alleged to be employees of Health Canada.  After the amendments made in January of 2005, counsel says that there are four causes of action alleged: first, malicious prosecution; second, negligent prosecution, (although from the pleadings it may be negligence both in investigation and prosecution that is alleged); and third, malfeasance in office (which does not seem to be specifically pled).  There has also been a reference to abuse of process (which also has not been specifically pled), but appears to be more or less the same allegations as the malfeasance.  Finally, a breach of the plaintiff's rights under Section 7 of the Charter of Rights and Freedoms is alleged.

[3]         The claims are based on the fact that seventy-three charges were laid against the plaintiff under the Food and Drug Act, R.S.C. 1985, ch. F-27,on January 10th, 2003, and were subsequently stayed.  The plaintiff alleges that that was part of a long-standing acrimonious relationship between himself, as a herbalist, and Health Canada.

[4]         There are specific allegations in paragraphs 15 to 19 of the Amended Statement of Claim, which would be unchanged in the proposed Further Amended Statement of Claim.  As the specific pleadings are critical to this application, I think it useful to set them out, even though they are set out in the Master's decision.  I am referring to paragraphs 15 to 19 of the proposed Amended Amended Statement of Claim, if the application is allowed:

15.  The defendants and each of them acted without reasonable and probable cause.  The defendants and each of them lacked an honest belief in the guilt of the plaintiff based upon a full conviction founded on reasonable grounds of the existence of a state of circumstances which, assuming them to be true, would reasonably lead any ordinarily prudent and cautious person in the position of the defendants to the conclusion that the person charged was probably guilty with the crime imputed.

 

16.  The defendants and each of them were activated by malice or a primary purpose other than that of carrying the law into effect.

 

 

     Particulars of the defendants' malice are as follows:

(a)  None of the evidence, including corporate documents, corporate searches or property    searches in the possession of the    defendants disclosed any relationship between the plaintiff and Strauss   Enterprises Ltd. at the time of the      alleged offences.  The purchases made by   the compliance officers on or about May   29th, 2001, were not made from the plaintiff.  The inclusion of the plaintiff as an accused and the swearing of the    information was a malicious act intended to bring public humiliation to the      plaintiff.

 

(b)  The plaintiff has been targeted by the    defendants and each of them for a number    of years.  The plaintiff has consistently   denied their charges.  Charging the      plaintiff was a malicious act and an intent to punish him for his beliefs and      based on past history with the defendants    and each of them and not on evidence or      reasonable grounds that the plaintiff had committed the offences alleged.

 

(c)  All of the charges stem from an   investigation on or about May 29th, 2001.  Charges were not laid until January 10th,    2003, in court file 7170, the    Information.  One of the other accused,   Strauss Enterprises Ltd., was at that time    sponsor of the British Columbia Curling      Championships and was garnering media attention.  The delay between the investigation and the timing of the      charges was calculated to bring the most   public humiliation and damage to the    plaintiff and his reputation.

 

(d)  The defendants and each of them knew or    ought to have known that the plaintiff was    vacationing in Australia when the charges   were brought and knew or ought to have   known the plaintiff would have returned to Canada to face charges.

 

(e)  The charges were meant to harass,    intimidate, embarrass, humiliate and bring    additional expense to the plaintiff.

 

17.  In the alternative, the plaintiff claims that the defendants and each of them acted with the knowledge that the decision to prosecute the plaintiff was invalid and would cause injury to the plaintiff.

 

Particulars of the defendants' knowledge are as follows and [(a), again, is comparable to paragraph (a) in paragraph 16, relating that there was no connection between the plaintiff and Strauss Enterprises Ltd.]

 

(b)  In spite of this, the defendants and each of them proceeded with the charges against    the plaintiff, knowing that they could not    be substantiated in a court of law.

 

18.  In the alternative, the plaintiff claims that his Section 7 right under the Charter of Rights and Freedoms, Constitution Act 1982, Schedule B has been violated by the defendants and each of them.  Particulars of the defendants' breaches are as follows:

 

(a)  Charging of the plaintiff with seventy-   three counts under the Food and Drugs Act      and the Food and Drug Regulations when he    was not a director, executive or employee of any of the corporate accused alleged by the defendants to have committed these    offences.

 

19.  In the alternative, the plaintiff claims that the defendants and each of them owed a duty of care to the plaintiff.  The defendants and each of them breached their duty of care and the plaintiff has suffered damage as a result of this breach, the particulars of which are as follows:

 

(a)  The defendants and each of them owe a duty to carry out their public office in accordance with the principles of natural   justice and in accordance with the law.

 

(b)  None of the evidence in possession of the defendants and each of them at the time      the charges were laid on January 10th, 2003, including corporate documents,      corporate searches or property searches in the possession of the defendants disclosed    any relationship between the plaintiff and    Strauss Enterprises Ltd. at the time of   the alleged offences.  The purchases made by the compliance officers on or about May   29th, 2001, were not made from the plaintiff.

 

(c)  The defendants and each of them were negligent in the conduct of their   investigation which should have determined    that the plaintiff had no legal connection to the corporate accused or the actual   sale of the product.  In view of this,   there was not a substantial likelihood of      conviction and charges should never have   been brought against the plaintiff.

 

 

[5]         It is notable that the allegations are in each case against “the defendants and each of them”, without specifying the acts alleged on the part of each individual defendant.  There are no new allegations in the proposed Amended Amended Statement of Claim to follow joinder of the proposed new defendants - what counsel for the existing defendants and the proposed defendants referred to as “the fundamental flaw in the plaintiff's application”.  That fact was obviously significant in the decision of the Master as well.

[6]         The first issue for me to consider is the standard of appeal.  The scope of the court on the review of a Master's decision is set out in the well-known case of Abermin Corp. v. Granges Exploration Ltd. 1990 CanLII 1352 (BC S.C.), (1990), 45 B.C.L.R. (2d) 188.  Mr. Justice Macdonald said this:

An appeal from a Master's order in a purely interlocutory matter should not be entertained unless the order was clearly wrong.  However, where the ruling of the Master raises questions which are vital to the final issue in the case, or results in one of those final orders which a Master is permitted to make, a rehearing is the appropriate form of appeal.  Unless an order for the production of fresh evidence is made, that rehearing will proceed on the basis of the material which was before the Master.  In those latter situations, even where the exercise of discretion is involved, the judge appealed to may quite properly substitute his own view for that of the Master.

 

 

[7]         That raises the question if an application to join defendants, in particular the application to join the defendants in this case, is a “purely interlocutory matter” or one which raises questions which are “vital to the final issue in the case”.  Neither counsel were able to provide me with any cases on point, with respect to applications to join defendants, nor have I been able to locate any cases in my brief research.  The issue is dealt with generally by MacLachlin and Taylor in B.C. Practice, 2nd edition.  I do get some assistance from that.  Under the heading "Test on Appeal" on page 53-21, under the heading "General Principles”, the authors refer to the Abermin decision and to a number of cases following it.  They then refer to Martell v. Ewos Canada Ltd. (2003), 37 C.P.C. (5th) 98, a decision of the British Columbia Supreme Court, which is stated to say that:

5.  A purely interlocutory matter is one in which the Master's decision does not limit a judge's discretion in determining or disposing of an issue at trial.

 

 

[8]         Then, under the heading "Whether interlocutory orders raise questions vital to the final issue in the proceeding", on page 53-21.2, the authors state that there have been a number of recent decisions dealing with the issue of whether an interlocutory order raises questions which are vital to the final issue in the proceeding, which suggest that the approach taken to the question by the court hearing the appeal from the Master's decision may be difficult to predict. They give a number of examples.  The first which that may be relevant to this application is Horlock v. Horlock, unreported, February 19th, 1993, No. 18382 Kamloops Registry, (B.C.S.C.).  In it, the court held that a Master's order dismissing the defendants' application to include a psychological assessment of the plaintiff as part of a medical examination raised an issue that was vital to the final issue in the case.

[9]         In Bojanowski v. Moschetti, unreported, April 14th, 1993, No. B911757 Vancouver Registry, (B.C.S.C.), a Master's order limiting the independent medical examination by a neurologist to matters arising out of and concerning the long-term concussive events arising from the motor vehicle accidents that were the subject matter of the litigation was held to be vital to the final issue.

[10]   In Camfrey Resources Ltd. v. Werbes, unreported, March 23rd, 1993, No. C922204 Vancouver Registry, (B.C.S.C.), the court held that a Master's order dismissing the defendant's application for particulars of the Statement of Claim raised questions that were vital to the final issues in the case.  That case seems to be about the closest on point to the situation in this case.

[11]   There was somewhat a different approach taken in another case referred to in MacLachlin and Taylor.  That is Ho et al v. Ming Pao Newspapers (Western Canada) Ltd. et al, unreported, November 10th, 1997, No. C972398 Vancouver Registry,(B.C.S.C.), in which the court overturned the decision of a Master refusing production of documents in the possession of a non-party.  The court held that since the documents were of importance to the outcome of the action, the test was not whether the Master's decision was clearly wrong.  The court stated that if the reviewing judge is of the opinion that the Master's order will result in injustice, it has the power to remedy that injustice.

[12]   That seems to be comparable to the approach that counsel for the defendants says I should take.  He concedes that I do have a discretion to review the Master's decision, but says I should do so only if there is palpable error or if the Master was clearly wrong.  He submits that it is not vital to the outcome of the case to join the new defendants, as shown by the fact that no application was made until almost two years into the litigation.

[13]   Counsel for the plaintiff says that the matter is vital to the case, in essence that the actions of the proposed new defendants are part of the chain of events leading to the prosecution.  That is not his wording, but my characterization of his submissions regarding the involvement of the proposed new defendants, in that they are the ones who are alleged to have actually prepared and laid the seventy-three charges.  He submits that it may be necessary, to succeed on a claim of malicious prosecution, to name the personal individuals who laid the charges.  He refers, in that regard, to the first element set out by Mr. Justice Lamer in Nelles v. Ontario, 1989 CanLII 77 (S.C.C.), [1989] 2 S.C.R. 170 as a requirement to succeed in an action for malicious prosecution.  That is paragraph 42 of that decision:

(a)  The proceedings must have been initiated by the                 

     defendant.

[14]   I accept submissions of counsel for the plaintiff that this does raise a matter which may be vital to a determination of issues in the action.  It may relate to the prospect of success of the claim of malicious prosecution generally, and the liability of the proposed defendants in particular.  I do find that this is a matter where there should be, in essence, a rehearing.  While I will give deference to the decision of the Master, it is thus proper to substitute my own view for that of the Master if my view differs.

[15]   As to the test to join a new defendant, that is set out in Rule 15(5)(a), the relevant subparagraphs of that rule being (ii) and (iii).  Rule 15(5)(a) provides:

At any stage of a proceeding, the court on application by any person may

     

     …

 

(ii) order that a person, who ought to have been joined as a party or whose participation in the proceeding is necessary to ensure that all matters in the proceeding may be effectually adjudicated upon, be added or substituted as a party, and

 

(iii) order that a person be added as a party where there may exist, between the person and any party to the proceeding, a question or issue relating to or connected

 

     (a)  with any relief claimed in the            proceeding, or

 

     (b)  with the subject matter of the            proceeding

 

which in the opinion of the court it would be just and convenient to determine as between the person and that party.

 

 

[16]   There is no issue as to the test to be applied.  The leading case in British Columbia is the decision of Mr. Justice Lysyk of this court in Quintette Coal Ltd. v. Bow Valley Resource Services Ltd. (1986), 6 B.C.L.R. (2d) 247.  That was actually an application by the defendant, Bow Valley, to add Denison as a defendant by counterclaim.  At paragraph 7, Mr. Justice Lysyk said:

7.  There is no dispute between the parties on the interpretation of these rules or the requirement imposed by them.  They agree that to satisfy the requirements of Rule 15(5)(a) for adding Denison as a party, Bow Valley must establish three things:

 

(1)  That there exists between Denison and Bow Valley or Quintette a question or issue;

 

(2)  That this question or issue relates to or is connected with any relief or remedy    claimed in the counterclaim against   Quintette or with the subject matter of    that counterclaim;

 

(3)  That it would be just and convenient to    determine this question or issue between    Denison and Bow Valley in the same action.

 

 

     Then at paragraph 8 he stated:

8.  It is common ground that the governing principles are those set out by Macfarlane J.A. delivering the majority judgment for the Court of Appeal in MacMillan Bloedel Ltd. v. Binstead 1984 CanLII 351 (BC C.A.), (1981), 58 B.C.L.R. 173 at 175:

 

It seems to me clear that one of the functions of the chambers judge hearing an application under Rule 15(5)(a)(iii) must be to decide whether there may exist between the appropriate parties a question which can be answered or an issue which can be decided by a court of law or by a judge exercising jurisdiction in a judicial capacity and to see through whatever means, and not entirely affidavits, that the question or issue is a real one in the sense that it is not entirely frivolous and would result in courts wasting judicial time.  It is not the function, in my opinion, to decide whether, on any kind of a balance, it is likely that the plaintiff would be able to prove its allegations on a balance of probabilities or to any other degree beyond showing that there may exist such a question or such an issue.  As stated by Macdonald J. in Belzberg v. O'Brian Financial Corporation 1984 CanLII 706 (BC S.C.), (1984), 52 B.C.L.R. 125, (B.C.S.C.), at 126 to 7:

 

The test is not a difficult one to meet and it is not for the chambers judge to make any assessment of the petitioner's chance of success against the party proposed to be added beyond a determination that his claim is not entirely frivolous.

 

 

[17]   With respect, it is my view that the learned Master applied a higher standard than that, that she applied too high a standard in determining the plaintiff's application.

[18]     Part of the decision depended on the nature of the pleadings.  Under Rule 19(1):

A pleading shall be as brief as the nature of the case will permit and must contain a statement in summary form of the material facts on which the party relies, but not the evidence by which the facts are to be proved.

 

That sub rule was referred to by the Master.

[19]   She was referred to the decision of Mr. Justice Ken Smith in Homalco Indian Band v. British Columbia, [1998] B.C.J. No. 2703 (S.C.).  In that case, Mr. Justice Smith, at paragraph 4, referred to the statement of claim as being prolix and convoluted and violating several of the rules of pleadings set out in Rule 19 of the Rules of Court and in the case law.  Rule 19(1) requires the pleader to state in summary form, as briefly as the nature of the case will permit, the material facts upon which the party relies.  And then in paragraph (5) he said:

The ultimate function of pleadings is to clearly define the issues of fact and law to be determined by the court.

 

 

[20]   At paragraph 21 of the Reasons for Judgment, the Master stated:

And the plaintiff must identify the question or issue between the proposed defendants and the plaintiff and point to the material facts on which the plaintiff relies.

 

 

As referred to earlier, counsel for the proposed defendants submits that the fundamental flaw of the application is that the proposed new Amended Amended Statement of Claim would not make any specific allegations against the proposed new defendants; it just seeks to expand the allegations made against the existing defendants.  Counsel for the plaintiff, apart from pointing out that there is no requirement to actually include the proposed amendments in the application, submits that the proposed Amended Amended Statement of Claim is sufficiently specific.  He also points out Rule 19(23) which provides, under the heading "Allegation of Malice":

It is sufficient to allege malice, fraudulent intention, knowledge or other condition of the mind of a person as a fact, without setting out the circumstances from which it is to be inferred.

 

 

(Although he does also note that that subrule was not pointed out to the Master on the hearing before her).  But he submits that, at this stage, when discoveries have not been completed, it is sufficient to plead the allegations in general form, that the allegations as set out do give all of the defendants, including the proposed new defendants, notice of what is alleged.  I accept that submission.  I consider that the allegations in paragraphs 15 to 19 of the proposed Amended Amended Statement of Claim are sufficiently specific that they would give the new proposed defendants notice of what is alleged against them, yet they are sufficiently general that they can include those new defendants and are not restricted merely to the existing defendants.

[21]   Moving, then, to consider the application of the test to join new defendants, as set out in the Quintette decision, I am satisfied that the issue raised between the plaintiff and the proposed new defendants is a real one.  In the words of Mr. Justice Macfarlane:

It is not entirely frivolous and would result in courts wasting judicial time.

 

 

[22]   I further consider it not appropriate to determine at this stage the prospect of success, unless it is completely clear that the proposed claims attempt to raise a cause of action not known to law.  I find that not to be the case here.  

[23]   Although it is not precisely the same test, the situation is analogous to an application under Rule 19(24)(a) to strike pleadings on the grounds that they disclose no reasonable cause of action.  That particular subrule was considered by the Supreme Court of Canada in Hunt v. Carey Canada Inc., [1992] S.C.R. 959.  The court said that the test for summary dismissal is whether it is plain and obvious that the statement of claim discloses no reasonable cause of action, and that, in determining that, the court should consider whether there is a question fit to be tried, regardless of the complexity or novelty of it; if the outcome at trial is beyond a reasonable doubt; if there are serious questions of law or matters of general importance raised; if the facts should be known before the rights are decided; if the pleadings might be amended; and if there is an element of abuse of process.

[24]   In this case, it cannot be said with certainty that any of the potential causes of action against the proposed defendants do not exist.  Only if none of them exist should the potential claims against the proposed new defendants not be allowed to proceed; or to put it more positively, if any of the causes of action alleged raises potentially successful claims against the proposed new defendants, then they should be joined as defendants.

[25]   Clearly there is a potential cause of action for malicious prosecution based on the facts alleged.  That cause of action was considered by the Supreme Court of Canada in the Nelles decision.  The pleadings, and in particular paragraphs 15 and 16, have obviously been drafted with the wording of Mr. Justice Lamer in the Nelles decision, in paragraphs 42 to 43, in mind.  It has not been argued that there is not no such cause of action.

[26]   As to possible causes of action for prosecutorial negligence, I am not satisfied that is so clear that the claims should not be allowed to proceed.  The argument on behalf of the proposed defendants that they should not be allowed to proceed, that there is no such cause of action, is based on the statement by Mr. Justice Lamer in Nelles at paragraph 52, in which he said:

I am of the view that this "floodgates" argument ignores the fact that one element of the tort of malicious prosecution requires a demonstration of improper motive or purpose.  Errors in the exercise of discretion and judgment are not actionable.

 

 

But that statement was made in the context of claims for malicious prosecution, not in claims for prosecutorial negligence.

[27]   In two subsequent cases in the Ontario courts, McTaggart v. Ontario reflex, (1991), 6 O.R. (3d) 456, a decision of the Ontario Court, General Division, and Medwid v. Ontario (Commissioner of the Ontario Provincial Police), [1992] O.J. No. 736, Ontario Court of Justice, General Division, the judges were not satisfied that the law was so clear that such claims should be struck out.  Nor can it be said that the decision of the Supreme Court of Canada in Krieger v. Law Society of Alberta, 2002 SCC 65 (CanLII), [2002] 3 S.C.R. 372, puts the matter to rest, because that case dealt with allegations of professional misconduct rather than a claim of professional negligence.  It can be said generally, however, that the law regarding barristers’ liability is still evolving, as shown by recent decisions in the high courts of Australia and New Zealand.  Similar general comments can be made about claims for damages for abuse of process or malfeasance in public office, and for potential remedies under Section 24(1) of the Charter, for infringement of a person's right as guaranteed by the Charter.  Although it is in an entirely different context, the Supreme Court of Canada did make general comments that judges have a broad discretion to craft any remedy appropriate to remedy breaches of the Charter, in Doucet-Boudreau v. Nova Scotia (Ministry of Education), 2003 SCC 62 (CanLII), [2003] 3 S.C.R. 3.

[28]   So I am satisfied that the claims against the proposed new defendants are not frivolous, that they are not merely a waste of the court's time.  I am further satisfied that there is some evidence which, if accepted, would establish a connection between the proposed defendants and the existing action.  There is evidence that Mr. Varesi, when employed by the law firm of Gillespie, Renkema, Barnett and Broadway, acted as Crown counsel, as agent for the Attorney General of Canada, who is a defendant, and was the one who made the ultimate decision to lay the charges.

[29]   The evidence regarding the role of Mr. Edwards in the prosecution is somewhat more nebulous, but there is some evidence that he gave legal advice to representatives of Health Canada and that he may have been the one who actually drafted the seventy-three charges.

[30]   So, in terms of Rule 15(5)(a)(iii) and the tests set out by Mr. Justice Lysyk in Quintette, first, there may exist between Mr. Varesi, his law firm and Mr. Edwards and the plaintiff a question or issue.  Second, that question or issue relates to or is connected with the relief claimed in the proceeding, that is damages based on the four causes of action set out, and may also relate to the subject matter of the proceeding, that is generally whether there has been malicious conduct towards Mr. Strauss, culminating in the charges being improperly laid against him.  Third, I am satisfied that it would be just and convenient to determine this question or issue in this proceeding rather than, for example, require the plaintiff to commence a separate action, which he clearly would have been entitled to, at least until the expiry of the relevant limitation period.

[31]   So for those reasons, I find that the appeal should be allowed.  The application of the plaintiff to join Anthony Varesi; Gillespie, Renkema, Barnett, and Broadway, a partnership; and David Edwards, as defendants in the action, will be allowed.  The plaintiff is given leave to amend the Writ of Summons and Statement of Claim accordingly.  In the circumstances, the plaintiff will be entitled to the costs of the application and this appeal in any event of the cause.  That completes my reasons.  Anything arising that counsel wish to deal with?

[32]   COUNSEL:  The only thing, My Lord, is that obviously I will substitute the paragraph in the outline identifying Mr. Edwards properly as with Health Canada, as opposed to what was originally in the affidavit attached to Ms. Noftall's affidavit.

[33]   THE COURT:  Yes.  Well, the notice of motion does not specifically include the Amended Amended Statement of Claim --

[34]   COUNSEL:  Right.

[35]   THE COURT:  -- so in making the order, I have used the wording of the notice of motion, so that I am not intending to restrict you to the amendments which have been set out in the proposed Amended Amended Statement of Claim.

[36]   COUNSEL:  My Lord, I wonder if I could just ask the court to expand on the award for costs, so that I could explain to my clients.  It seems that in an application of this nature, the defendants really had little to do with how the action was framed and then reframed.  I am just wondering if My Lord could explain the basis for costs in any event, rather than costs in the cause.

[37]   THE COURT:  Essentially it is on the basis of the plaintiff having been successful in the application, which was opposed.  Having been successful in the appeal, it is appropriate that he should be entitled to the costs in any event.

[38]   COUNSEL:  Thank you.

[39]   THE COURT:  And I will return Mr. Sutherland's chambers record to him.

[40]   MR. SUTHERLAND:  Thank you.

[41]   THE COURT:  And I think I can also return the Book of Authorities.  All right.  If there is nothing further, we will adjourn.

“A.F. Wilson, J.”
The Honourable Mr. Justice A.F. Wilson

 

